
 

To: InterActive Legal Subscribers 

From: InterActive Legal Content Team Attorneys 

Date: March 21, 2022 

Re: SECURE Proposed Regulations 

 

On December 20, 2019, the “Setting Every Community Up for Retirement Enhancement Act of 2019,” 

known as the SECURE Act (referred to herein as “SECURE”), was signed into law.  As all estate planners 

are aware, SECURE made a number of significant changes to the rules regarding treatment of designated 

beneficiaries of IRAs and qualified retirement plans (referred to herein collectively as "retirement 

benefits"), including creating a new class of beneficiaries known as “eligible designated beneficiaries” 

and relegating all non-eligible designated beneficiaries to a 10-year payout period instead of the life 

expectancy payout previously available to designated beneficiaries.  However, many questions remained 

that planners hoped would be addressed by regulations.  Treasury released Proposed Regulations on 

February 23, 2022 (https://www.federalregister.gov/documents/2022/02/24/2022-02522/required-

minimum-distributions) and they are a bit of a mixed bag – providing some very helpful, clear guidance 

on a variety of issues raised by the language of SECURE, but also raising more questions and creating 

potential confusion in some areas.  It seems appropriate to mention that, unlike final or temporary 

regulations, proposed regulations do not have the force of law and cannot be relied upon by taxpayers. 

The biggest, and probably most surprising, news is that annual required minimum distributions will still 

be required in many circumstances, even when the 10-year rule is in effect.  A brief discussion of that 

unexpected part of the Proposed Regulations is included below.  Putting that aside for now, the 

Proposed Regulations also clarify what is meant by important terms introduced by SECURE, such as 

“reaching majority,” “disabled individuals,” and “chronically ill individuals.”  Further, they answer certain 

open questions, some of which existed even prior to SECURE, including whether a conduit trust can be 

created for the benefit of multiple individuals and which beneficiary’s life expectancy is used in an 

applicable multi-beneficiary trust to determine the payout. 

This memo was prepared by the InterActive Legal Content Team attorneys as a preliminary guide to 

understanding the Proposed Regulations within the context of the existing Regulations and pre-SECURE 

rules, with the goals of both (1) explaining the potential impact of the Proposed Regulations and (2) 

pointing out remaining areas where additional guidance would be beneficial.  The authors hope that it 

will be helpful as a companion to estate planners as they study the Proposed Regulations.  In addition, 

this memo is intended to assist subscribers in reviewing the existing InterActive Legal provisions 

regarding retirement benefits held in trust and in understanding how the Proposed Regulations would 

apply to those provisions if adopted.   

From a timing standpoint, it is not clear when final Regulations will be released.  As of this writing, 

comments on the Proposed Regulations are being accepted, and a hearing on the Proposed Regulations 

has been scheduled for June 15, 2022.  As written, the Proposed Regulations are effective as of January 

1, 2022 (with special rules for decedents passing away prior to that date that are not covered here), but 

that effective date and other provisions could differ in the final Regulations.  Given the uncertainty as to 

when final regulations will be adopted, the content of such final regulations, and the flexibility of the 
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existing InterActive Legal retirement benefits provisions in dealing with these potential changes, as 

discussed below, the InterActive Legal Content Team has decided not to revise the retirement benefits 

provisions within InterActive Legal at this time.  Of course, we will continue to evaluate that analysis in 

light of any additional information and commentary regarding the Proposed Regulations, and we will be 

prepared to release revised provisions accounting for the final regulations as soon as possible following 

their release. 

Please note that the discussion in this memo is based on a thorough review of the Proposed Regulations 

and other commentary regarding the Proposed Regulations, and represents the best effort of the 

InterActive Legal Content Team in analyzing the Proposed Regulations.  However, as mentioned, there 

are some aspects of the Proposed Regulations which seem to leave room for different interpretations, 

and the complex nature of the Proposed Regulations makes any analysis subject to potential error.  

Readers should use this memo as a guide to the Proposed Regulations, but are encouraged to form their 

own interpretation of the Proposed Regulations after reviewing them.  The InterActive Legal Content 

Team welcomes comments regarding the content of this memo, including any aspects of this memo that 

the reader believes should be corrected, based on a different interpretation of the Proposed 

Regulations. 

Definitions and Terminology Changes 

As mentioned above, SECURE added a new class of beneficiaries known as “eligible designated 

beneficiaries” (“EDBs”).  These special beneficiaries include the surviving spouse of the Participant1, a 

minor child of the Participant until the child reaches the age of majority, disabled individuals, chronically 

ill individuals, and persons not more than 10 years younger than the Participant.  The Proposed 

Regulations clarify certain definitions relevant to those EDBs.   

Definition of “Age of Majority” 

Under the changes made by SECURE, the class of EDBs includes children of the Participant who, as of the 

date of the Participant's death, have not reached the age of majority.  The term “age of majority” is 

defined as provided in Section 401(a)(9)(F), which in turn refers to the Regulations for that Section.  

Section 401(a)(9)(F) and the related Regulations existed prior to SECURE, and provide a special rule for 

retirement benefits which are paid to a child who has not reached the age of majority, then paid to the 

surviving spouse once the child has reached the age of majority.  The Regulations relating to 401(a)(9)(F) 

do not specifically define the age of majority, but do state that a child may be treated as not having 

reached the age of majority if the child has not completed a specified course of education and is under 

the age of 26. 

The Proposed Regulations, however, define the age of majority, for purposes of determining whether a 

child is an EDB, as 21 years of age.2  The exception for children completing a course of education is not 

provided  for this purpose.  However, the Proposed Regulations would “grandfather” in any plans that 

included that exception as part of the definition of "age of majority" prior to the effective date of the 

Proposed Regulations.  Thus, for most clients, the “age of majority” will be 21 years of age. 

 
1 We use the term Participant, both in this memo and in our retirement benefits language, to identify the person 
who is the original participant of the qualified plan or owner of the individual retirement account and whose 
income was used to fund the plan.  
2 Prop. Reg. § 1.401(a)(9)-4(e)(3). 
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Definition of Disability; Proof of Disabled or Chronically Ill Status 

The Proposed Regulations confirm that the date for determining whether an individual is disabled is the 

date of the Participant's death, and a beneficiary who later becomes disabled, within the meaning of 

Section 72(m)(7) (referenced in the provisions regarding EDBs), will not be considered “disabled” for 

purposes of determining whether the beneficiary is an EDB.3 

The Proposed Regulations also provide a safe harbor for determining disability, based on a comparable 

determination by the Social Security Administration4, and include a new standard for determining 

disability if the beneficiary is age 18 or younger.5  (This new definition for minors was needed because 

the definition under Section 72(m)(7) refers to the ability to engage in “substantial gainful activity,” 

which is not applicable to minors who are not of working age.)  The definition of “chronically ill” in the 

Proposed Regulations requires (1) that the person be chronically ill within the meaning of Section 

7702B(c)(2) and (2) a certification from a licensed health care practitioner that the individual requires 

substantial assistance from another person in the performance if at least 2 activities of daily living for an 

indefinite period, expected be longer than 90 days.6 

In addition, the Proposed Regulations include documentation requirements for proving that a 

beneficiary is disabled or chronically ill.7  They also clarify that beneficiaries who are chronically ill or 

disabled and fall under another category of EDB (e.g., a minor child or surviving spouse) must meet this 

documentation requirement in order to also be treated as chronically ill or disabled.8  This is most likely 

to be important for minor children who are chronically ill or disabled, as their EDB status otherwise 

would end upon reaching age 21. 

Applicable Distribution Period Replaced by “Applicable Denominator” 

The term “applicable distribution period,” currently used in the Regulations in connection with 

determining Required Minimum Distributions (“RMDs”), would be replaced, under the Proposed 

Regulations, with the term "applicable denominator."  This is because under the SECURE rules, the 

denominator used in determining RMDs is no longer synonymous with the period for distribution.  As 

further explained below, the denominator used in calculating RMDs may be the life expectancy of the 

beneficiary in some circumstances, but it will not be permissible to stretch distributions over the life 

expectancy of the beneficiary in many circumstances (i.e., if the plan is not treated as having an EDB or if 

an EDB is older than a Participant who dies after the required beginning date). 

Calculating RMDs After Death 

As noted above, the Proposed Regulations incorporate the new term, “applicable denominator” (“AD”) 

into the computation of RMDs, providing that in general, RMDs are calculated by dividing the account 

balance (as defined in the Proposed Regulations) by the AD.9  New rules are included for determining 

 
3 Prop. Reg. § 1.401(a)(9)-4(e)(9)(iii) (example 3). 
4 Prop. Reg. § 1.401(a)(9)-4(e)(4)(iv). 
5 Prop. Reg. § 1.401(a)(9)-4(e)(4)(iii). 
6 Prop. Reg. §1.401(a)(9)-4(e)(5). 
7 Prop. Reg. § 1.401(a)(9)-4(e)(7). 
8 Prop. Reg. § 1.401(a)(9)-4(e)(9)(i) and (ii) (examples 1 and 2). 
9 Prop. Reg. § 1.401(a)(9)-5(a)(1). 
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RMDs, and differ based on whether the Participant died prior to the Participant's required beginning 

date (“RBD”), or on or after the RBD.  

Note:  The period specified in the AD rules is not necessarily the same as the period over which the 

plan assets must be distributed.  For example, the 5-year rule (if there is no designated beneficiary) or 

10-year rule (if there is a designated beneficiary who is not an EDB) may still require distribution by the 

end of the applicable 5 or 10-year period, regardless of the AD used in calculating RMDs.10  The 

Proposed Regulations seem to provide that if the Participant died after the RBD and the beneficiary is 

not an EDB, annual RMDs are required during the 5 or 10-year period, with a "balloon" payment of the 

remaining plan assets at the end of the applicable 5 or 10-year period.11  However, if the Participant died 

prior to the RBD and the beneficiary is not an EDB, RMDs are not required during the 5 or 10-year 

period, and the entire amount of the plan assets can be distributed as a balloon payment at the end of 

the applicable period.12  In addition, if the Participant died after the RBD and the beneficiary is older 

than the Participant (in which case the beneficiary would be an EDB), the Proposed Regulations seem to 

state that the plan assets must be distributed by the end of the beneficiary's life expectancy, even 

though the AD is the Participant's life expectancy.13 

The chart below is designed to show whether RMDs are required, and if so, what the AD is for 

computing them.  Depending on the situation, the AD could be the life expectancy of the Participant, the 

life expectancy of the EDB, if there is one, or the life expectancy of the designated beneficiary who is not 

an EDB.  In the chart, we use the abbreviation “LE” for life expectancy and “DB” for designated 

beneficiary.   The chart applies to individuals who are named as the outright beneficiaries of plan assets, 

as well as individuals who are beneficiaries of "see-through trusts" (further discussed below).  

References to the end of the 5th or 10th year mean the end of the 5th or 10th calendar year following the 

year of the Participant’s death. 

  

 
10 See Prop. Reg. § 1.401(a)(9)-5(e). 
11 See Prop. Reg. § 1.401(a)(9)-5(d)(1)(i) ("The requirement to take an annual distribution … applies for distribution 
calendar years up to and including the calendar year that includes the beneficiary's date of death."); see also Prop. 
Reg. Summary Section E(3)(a). 
12 See Prop. Reg. § 1.401(a)(9)-3(c); see also Prop. Reg. Summary Section C. 
13 See footnote 18, infra. 
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Beneficiary Participant Death Before RBD Participant Death After RBD 

EBD (Life Expectancy Payout) 
 
 
1.  Spouse 
2.  Minor Child of Participant 
 
 
 
 
 
 
3.  Disabled/Chronically Ill 
4.  Person Not More than 10 
Years Younger 

Applicable 
Denominator 

Annual RMD 
Required? 

 

Spouse’s LE Yes 

Child’s LE Yes during 
minority and 
during 10 
year period 
after 
reaching 
majority 

EDB’s LE Yes 

EDBs LE Yes 

  
 

Applicable 
Denominator 

Annual RMD 
Required? 

 

Spouse’s LE Yes 

Child’s LE Yes during 
minority and 
during 10 
year period 
after 
reaching 
majority 

EDB’s LE Yes 

EDB’s LE Yes14 
 

DB (10 Year Rule) 
 
 
 
 

Applicable 
Denominator 

Annual RMDs 
Required? 

Not 
applicable 

No – Full 
withdrawal 
by end of the 
10th year 

 

Applicable 
Denominator 

Annual RMDs 
Required? 

DB's LE Yes, with full 
withdrawal 
by end of the 
10th year 

 

No DB (5 Year Rule) Applicable 
Denominator 

Annual RMDs 
Required? 

Not 
applicable 

No – Full 
withdrawal 
by end of the 
5th year 

 

Applicable 
Denominator 

Annual RMDs 
Required? 

Participant’s 
LE 

Yes, with full 
withdrawal 
by end of the 
5th year 

 

 

Determining the Applicable Denominator:  Generally 

The Proposed Regulations lay out the following rules for determining the applicable denominator (AD) 

after the Participant's death: 

1. If the Participant died before the RBD: 

a. If there is an EDB:  The AD is the life expectancy of the EDB15 

b. If there is a designated beneficiary other than an EDB:  N/A16 

 
14 See footnote 18, infra. 
15 Prop. Reg. § 1.401(a)(9)-5(d)(2).  Note that if the Participant's surviving spouse is the sole beneficiary, the 
surviving spouse's life expectancy will be redetermined each year, unlike a non-spouse designated beneficiary, 
whose life expectancy is determined once, using the beneficiary's age as of the beneficiary's birthday in the 
calendar year following the calendar year of the Participant's death, then reduced by one each year. Prop. Reg. § 
1.401(a)(9)-5(d)(3)(iii) and (iv). 
16 Unless there is an EDB, the AD does not apply if the Participant died prior to the RBD.  Whether the 10-year rule 
applies or the 5-year rule applies, the Proposed Regulations seem to state that RMDs are not required during the 
5-year or 10-year period if the Participant died prior to the RBD. 
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c. It there is no designated beneficiary:  N/A 

2. If the Participant died on or after the RBD: 

a. If there is a designated beneficiary who is the same age or younger than the Participant:  

The AD is the life expectancy of the designated beneficiary (or EDB, if the beneficiary is 

an EDB)17 

b. It there is a designated beneficiary who was older than the Participant:  The AD is 

Participant's life expectancy calculated in the year Participant died18 

c. If there is no designated beneficiary:  The AD is Participant's life expectancy calculated in 

the year Participant died19 

Determining Applicable Denominator for Multiple Beneficiaries 

If the Participant has more than one designated beneficiary, the Proposed Regulations state that the 

applicable denominator is determined by reference to the oldest designated beneficiary.20  That rule 

would also apply to a see-through trust which, by its terms, has multiple designated beneficiaries 

(although some beneficiaries can be disregarded, as discussed further below).  The Proposed 

Regulations also include an express exception for a type II applicable multi-beneficiary trust (discussed 

further below), stating that only the beneficiaries who are chronically ill or disabled are taken into 

account when determining the oldest designated beneficiary.21 

Trust Rules and Changes 

Identifying the “designated beneficiary” if the named beneficiary is a trust created by the Participant 

either during life or at his or her death has been a challenge for some time.  The Proposed Regulations 

have adopted some concepts discussed by practitioners, such as conduit and accumulation trusts, and 

have made some progress in clarifying for drafters which beneficiaries count and which can be 

disregarded when identifying the designated beneficiaries. 

The Proposed Regulations introduce a number of changes and new rules relating to the treatment of 

"see-through trusts."  This term, which is not currently used in the Regulations, is defined in the 

Proposed Regulations22 and refers to one of two types of trusts:  Conduit Trusts and Accumulation 

Trusts.23  A Conduit Trust is defined as a trust, the terms of which provide that all distributions from the 

deceased Participant's interest in the retirement plan to the trust will be paid "directly to, or for the 

 
17 Prop. Reg. § 1.401(a)(9)-5(d)(1)(ii)(A).  See the note above regarding the determination of a surviving spouse's 
life expectancy.  
18 Prop. Reg. § 1.401(a)(9)-5(d)(1)(ii)(B).  Also note the special rule in Prop. Reg. §1.401(a)(9)-4(e)(5), which 
shortens the payout period in situations where the beneficiary was older than the Participant.  In that case, the 
Participant’s life expectancy is used to calculate the RMDs, but the plan assets must be fully distributed by the end 
of the beneficiary’s life expectancy. 
19 Prop. Reg. § 1.401(a)(9)-5(d)(1)(iii). 
20 Prop. Reg. § 1.401(a)(9)-5(f)(1)(i). 
21 Prop. Reg. § 1.401(a)(9)-5(f)(1)(ii). 
22 Prop. Reg. § 1.401(a)(9)-4(f)(1)(i). 
23 Prop. Reg. § 1.401(a)(9)-4(f)(1)(ii).  The current Regulations include examples of what are commonly referred to 
by estate planners as "conduit" and "accumulation" trusts but do not define those terms. 
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benefit of, specified beneficiaries" upon receipt by the trustee.24 An Accumulation Trust is defined in the 

Proposed Regulations as any trust that is not a Conduit Trust.25 

The basic requirements for a see-through trust are generally the same under the Proposed Regulations 

as the requirements under the current Regulations.  To meet the requirements of a valid see-through 

trust, the following requirements must be met: 

1. The trust must be valid under state law (or would be valid if not for lack of trust corpus); 

2. The trust must be irrevocable or, by its terms, become irrevocable upon the death of the 

Participant; 

3. The beneficiaries of the trust who are beneficiaries with respect to the trust's interest in the 

Participant's retirement plan must be identifiable (within the meaning of the Proposed 

Regulations) from the trust instrument; and 

4. Certain documentation requirements must be satisfied. 

However, the requirement that the beneficiary with the shortest life expectancy be identifiable, found in 

existing Regulation 1.401(a)(9)-4, A-5(c), referring to 1.401(a)(9)-5, A-7 (a)(1), is no longer one of the 

requirements for having a valid see-through trust.  Nonetheless, for trusts with multiple beneficiaries, 

the life expectancy of the oldest beneficiary is still important for calculating RMDs, as will be explained 

in more detail below. 

Identifiable Beneficiaries 

Under the Proposed Regulations, beneficiaries are identifiable if it is possible to identify each person 

designated by the Participant as eligible to receive a portion of the Participant's interest in the plan 

through the trust.26  The following will not prevent a trust from having identifiable beneficiaries: 

1. The trust names a class of beneficiaries (e.g., the Participant's grandchildren), and another 

beneficiary is added to the class (e.g. the birth of a new grandchild). 

2. An individual has a power of appointment with respect to a portion of the Participant's 

interest in the plan held by the trust.27  (It is not clear under existing regulations how to 

analyze a power of appointment.  See below for more on how the Proposed Regulations 

treat powers of appointment.) 

The see-through trust provisions under the Proposed Regulations provide the following rules regarding 

which trust beneficiaries are treated as beneficiaries of the Participant's retirement plan: 

1.  A trust beneficiary will be treated as a beneficiary of the Participant's retirement plan if: 

 
24 Prop. Reg. § 1.401(a)(9)-4(f)(1)(ii)(A).  The Proposed Regulations also expressly state that a trust will not fail to be 
treated as a Conduit Trust merely because the terms of the trust do not require the trustee to continue to pass 
plan distributions directly to the beneficiaries following the death of the primary beneficiary (as defined later in 
this memo).  Prop. Reg. § 1.401(a)(9)-4(f)(3)(iii). 
25 Prop. Reg. § 1.401(a)(9)-4(f)(1)(ii)(B). 
26 Prop. Reg. § 1.401(a)(9)-4(f)(5)(i). 
27 Prop. Reg. § 1.401(a)(9)-4(f)(5)(ii)(A). 
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a. The beneficiary's interest in the trust is (i) not contingent on or delayed until the death 

of another trust beneficiary (referred to in this memo as a "primary beneficiary"), and 

(ii) such primary beneficiary did not predecease or is not treated as having predeceased 

the Participant.28 

b. The beneficiary is a remainder beneficiary of an Accumulation Trust, and could receive 

amounts distributed from the retirement plan to the trust which were not distributed to 

a primary beneficiary who survived (or is not treated as having predeceased) the 

Participant, but not if the beneficiary could only receive such amounts on the death of 

another remainder beneficiary who survived (or is not treated as having predeceased) 

the Participant (referred to in this memo as a "primary remainder beneficiary"), except 

as described in item 3 below.29 

2. A trust beneficiary will be disregarded (i.e., not treated as a beneficiary of the Participant's 

retirement plan) if: 

a. The beneficiary's interest only takes effect on the death of a primary beneficiary of a 

conduit trust, and that primary beneficiary survived (and is not treated as having 

predeceased) the Participant.30 

b. The beneficiary is a remainder beneficiary of an Accumulation Trust and could only 

receive amounts distributed from the retirement plan to the trust on the death of a 

primary remainder beneficiary who survived (and is not treated as having predeceased) 

the Participant (referred to in this memo as a "secondary remainder beneficiary").31   

An example may be helpful in understanding the rules and exceptions set forth in items 1 and 2, 

above.  Assume that a trust provides for distributions of income and/or principal to a beneficiary 

(“B”) and, on B’s death, the remainder to the Participant's mother if living, and if not, to B's 

descendants, per stirpes.  The Participant dies survived by B, her mother and two grandchildren.  

The primary beneficiary is B and the primary remainderman is the Participant's mother.  Both of 

them are considered to be the Participant's designated beneficiaries.  The grandchildren, 

however, are disregarded because their interest is contingent on surviving the Participant's 

mother.  (Note that this arrangement would have the effect of making the mother's life 

expectancy the applicable denominator.  Because B is not disabled, not chronically ill, not a 

minor, and therefore not an EDB, then the Participant’s mother's status as an EDB is irrelevant.  

And when there are multiple beneficiaries, the life expectancy of the oldest beneficiary is 

used.)32  Alternatively, assume that the trust provides for distributions of income and/or 

principal to B and B’s children during B’s lifetime, with the remainder distributable to B's then 

living descendants, per stirpes, at B's death.  B and all of B’s children count as primary 

 
28 Prop. Reg. § 1.401(a)(9)-4(f)(3)(i)(A). 
29 Prop. Reg. § 1.401(a)(9)-4(f)(3)(i)(B) and (ii)(A). 
30 The beneficiary described in this paragraph is not include in the description of beneficiaries expressly 
disregarded under the Proposed Regulations.  Rather, this type of beneficiary does not fall within the description 
of trust beneficiaries who are regarded as beneficiaries of the retirement plan, and accordingly is disregarded by 
logical inference.  This is further supported by Prop. Reg. § 1.401(a)(9)-4(f)(6)(i) (example 1). 
31 Prop. Reg. § 1.401(a)(9)-4(f)(3)(ii)(A). 
32 Also note that if the mother had not survived, the grandchildren would count in determining the beneficiaries of 
the trust. 
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beneficiaries because their interest in the trust is not contingent or delayed until the death of 

another trust beneficiary.  B’s children are also primary remainder beneficiaries because they 

can receive amounts not distributed to a primary beneficiary.  B’s grandchildren are also primary 

remainder beneficiaries because, although their interest arises only after the death of B and the 

child who is their parent, their parent is a primary beneficiary.  See Prop. Reg. §1.401(a)(9)-

4(f)(3)(ii)(A)(2).  Therefore, neither B nor any of B’s children or grandchildren can be 

disregarded.  

3. The Proposed Regulations include a special exception for what is referred to herein as a 

“Minor’s Accumulation Trust,” which allows the remainder beneficiaries to be disregarded in 

certain trusts for the benefit of minors.  If the trust's terms provide that the remainder 

beneficiary is only eligible to receive amounts distributed from the retirement plan to the trust 

in the event of the death of the primary beneficiary before all such plan distributions are paid to 

the primary beneficiary and (i) the trust requires full distribution of such plan amounts to the 

primary beneficiary by the end of the calendar year following the calendar year of the 

Participant's death, or (ii) the trust requires full distribution of such plan amounts to the primary 

beneficiary by the end of the 10th calendar year following the calendar year in which the primary 

beneficiary reaches the age of majority, then the remainder beneficiaries can be disregarded..33  

Importantly, this exception for the Minor's Accumulation Trust is applicable to any minor, not 

just a minor child of the Participant (who would be an EDB). 

Participant’s Minor Child as EDB 

One significant provision of the Proposed Regulations would permit EDB treatment for the beneficiaries 

of an Accumulation Trust where one of the beneficiaries eligible to receive plan distributions payable to 

the trust is a minor child of the Participant.  In that case, the Participant is treated as having an EDB, 

even if the trust permits plan distributions to be paid to other trust beneficiaries who are not EDBs (this 

is an exception to the normal rule that one non-EDB beneficiary spoils it for everyone (See Prop. Reg. 

§1.401(a)(9)-4(e)(2)).34  The EDB status will end when the minor child reaches age 21, and the plan must 

be fully distributed 10 years after that date.  Unlike the Minor's Accumulation Trust described above, 

however, the plan assets may stay in trust after complete distribution from the plan at the end of the 

10-year period.  This is a significant deviation from many practitioners' interpretation of the SECURE Act 

provisions, but one which allows planning opportunities and benefits to clients with minor children by 

permitting a longer period for RMDs and continued tax-free compounding in the plan (as well as 

continued creditor protection in the Accumulation Trust). 

Charity as Beneficiary.   

The Proposed Regulations, through specific examples, make it clear that a charity will be disregarded for 

purposes of determining beneficiaries of the retirement plan if the charity is a secondary remainder 

beneficiary of an Accumulation Trust.35  Whether the charity is a secondary remainder beneficiary will 

depend on the terms of the trust and the order of deaths of other beneficiaries. 

 
33 Prop. Reg. § 1.401(a)(9)-4(f)(3)(ii)(B). 
34 Prop. Reg. § 1.401(a)(9)-4(e)(2)(ii). 
35 Prop. Reg. § 1.401(a)(9)-4(f)(6)(ii)(C) (example 2). 
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Powers of Appointment; Additional Beneficiaries; Modifications/Decanting 

The Proposed Regulations provide new rules relating to the exercise of a power of appointment, or the 

circumstance in which the permissible appointees of a power of appointment are “restricted.”  If, by 

September 30 of the year following the calendar year of the Participant's death (the “Beneficiary 

Finalization Date”) a power of appointment is: 

(a) exercised in favor of one or more identifiable beneficiaries, then only those individuals in 

whose favor the power was exercised are treated as beneficiaries; or  

(b) restricted by the powerholder so that the objects of the power are one or more identifiable 

beneficiaries (presumably a narrower class than the original objects of the power), then only those 

individuals in whose favor the power could be exercised at a later date are taken into account when 

determining the beneficiaries of retirement benefits payable to the trust, ignoring the takers in default 

of the power’s exercise.36   

This second prong seems to produce an odd result, and perhaps it might be changed or clarified 

in the final Regulations.  For example, consider a marital trust in which the spouse is only entitled to the 

income of the trust (i.e., not a conduit trust because not all plan distributions must be distributed to the 

surviving spouse) where the remainder beneficiaries are the Participant's descendants.  Because the 

remainder beneficiaries count for purposes of determining the beneficiaries of retirement benefits 

payable to the trust, this trust would not allow the spouse to be an EDB.  The spouse and the 

descendants are designated beneficiaries.  As such, the 10-year rule would apply and the spouse would 

need to take annual RMDs over the spouse's lifetime (assuming the Participant died on or after the 

RBD), and the full interest by the end of the 10th year.  If, however, the spouse has a very broad limited 

power of appointment and restricts that power to include only persons who would be EDBs (such as 

siblings in a particular age group), then the spouse would get EDB treatment and a life expectancy 

payout.  (Note that the life expectancy to be used would be the oldest of the spouse and the restricted 

donees of the power.)  However, since there is no requirement for the actual exercise of the power to 

the restricted donees, and the takers in default remain the descendants, this seemingly provides an easy 

way to accumulate the plan benefits in a trust that benefits the spouse and to skirt the application of the 

10-year rule.  The cost of restricting the power of appointment may be higher annual RMDs if the 

spouse is not older than the restricted donees, and the loss of an opportunity to make substantive 

changes to an estate plan by changing beneficiaries and how their interests are distributable.  But this 

may not be a major impediment for many people, especially if the gift to the takers in default of exercise 

is already placed in trust. 

If a power of appointment is not exercised or restricted by the Beneficiary Finalization Date, the takers 

in default of exercise of the power are treated as beneficiaries, even if the power is later exercised.  

(Note that in that case, the person in whose favor the power is exercised and the takers in default of 

exercise are regarded as beneficiaries.)37   

In addition, the Proposed Regulations provide new rules regarding the circumstance in which a 

beneficiary is added to the class of trust beneficiaries.  If a beneficiary is added after the Beneficiary 

Finalization Date, including by exercise of a power of appointment, that beneficiary will be considered 

 
36 Prop. Reg. §§ 1.401(a)(9)-4(f)(5)(ii)(A); and 1.401(a)(9)-4(f)(6)(iv) (example 4). 
37 Prop. Reg. §§ 1.401(a)(9)-4(f)(5)(ii)(A); and 1.401(a)(9)-4(f)(6)(iv) (example 5). 
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for purposes of determining whether there is a beneficiary who is not a  designated beneficiary (i.e., 

because the added beneficiary is not an individual) and for purposes of the rules relating to multiple 

beneficiaries, most importantly for purposes of determining whether all beneficiaries are EDBs and for 

purposes of determining the oldest designated beneficiary.38 

If state law permits modification of a trust, by judicial reformation, decanting, or otherwise, which 

modification could result in a change in trust beneficiaries, the Proposed Regulations state that the trust 

will not fail to satisfy the identifiable beneficiary requirement for that reason alone.  The Proposed 

Regulations also state that if a beneficiary is removed through such a modification by the Beneficiary 

Finalization Date, that removed beneficiary will be disregarded as a beneficiary of the trust for purposes 

of determining the beneficiaries of the retirement plan. 

Applicable Multi-Beneficiary Trusts 

SECURE added to Section 401(a)(9) the concept of an "applicable multi-beneficiary trust."  This concept 

provides two mechanisms for an Accumulation Trust with multiple beneficiaries, one or more of whom 

is chronically ill or disabled, to be treated as a trust for the benefit of the chronically ill or disabled 

beneficiary only, enabling that person, an EDB, to be treated as the sole beneficiary of a retirement plan 

payable to the trust, thus making the plan eligible for RMDs over the life expectancy of the chronically ill 

or disabled beneficiary.39  The Proposed Regulations identify these two mechanisms as a "type I" 

applicable multi-beneficiary trust, and a "type II" applicable multi-beneficiary trust.40  A type I trust 

divides immediately on the Participant's death into separate trusts for each beneficiary, allowing a 

disabled or chronically ill individual to be the sole beneficiary of the trust.41  A type II trust is one which 

continues to have multiple beneficiaries, but the terms of which provide that the disabled or chronically 

ill beneficiaries are the only beneficiaries eligible to receive distributions from the Participant's plan 

interest until the death of the last to die of those beneficiaries.42  For a type II applicable multi-

beneficiary trust, the inclusion of non-EDB beneficiaries in the trust (which normally would disqualify a 

trust from EDB treatment) does not change the status of the disabled or chronically ill beneficiaries as 

EDBs.43 

The Proposed Regulations clarify that one of the separate trusts created from a type I trust can be a type 

II trust.  In addition, Treasury is requesting comments regarding whether applicable law would allow a 

beneficiary's interest in a trust to terminate if the beneficiary's interest otherwise would cause the 

beneficiary to not be eligible for means-tested benefits. 

Distribution on Death of Beneficiary of Participant Who Died Pre-SECURE 

The Proposed Regulations include rules regarding the application of SECURE provisions upon the death 

of a beneficiary of a plan where the Participant died prior to the effective date of SECURE.44  The 

 
38 Prop. Reg. § 1.401(a)(9)-4(f)(5)(iv). 
39 See I.R.C. § 401(a)(9)(H)(v).   
40 Prop. Reg. § 1.401(a)(9)-4(g)(1)(ii)(2) and (3). 
41 Prop. Reg. § 1.401(a)(9)-4(g)(1)(ii)(2). 
42 Prop. Reg. § 1.401(a)(9)-4(g)(1)(ii)(3). 
43 Prop. Reg. § 1. 401(a)(9)-4(g)(3)(ii). 
44 For most retirement plans, the effective date is January 1, 2020.  Government plans and certain plans subject to 
collective bargaining agreements have a delayed effective date of January 1, 2022.  See Prop. Reg. § 1.401(a)(9)-
1(B)(2). 
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Proposed Regulations make it clear that because, under SECURE's provisions, the beneficiary of the pre-

SECURE deceased Participant is treated as an EDB, the rules regarding distribution following the death of 

an EDB, under SECURE, apply.45  In most instances, this means that on the death of a beneficiary who 

took an interest in a retirement plan prior to the effective date of SECURE, the remaining assets in the 

plan must be distributed under the 10-year rule.  In the case of a see-through trust that took an interest 

in a retirement plan due to the death of a Participant prior to SECURE's effective date, SECURE's  rules 

applicable on the death of an EDB will apply on the death of the oldest designated beneficiary with 

respect to the trust's interest in the plan.46 

Analysis of InterActive Legal Language for Conduit and Accumulation Trusts 

While the Proposed Regulations do not have the force of law, they do provide practitioners with insight 

into how the Internal Revenue Service (the "Service")  may intend to interpret SECURE itself.  For estate 

planning practitioners, it will be difficult to know what changes, if any, should be made to existing and 

new client documents in light of the chance that further changes could be forthcoming.  Understanding 

the difficulties faced by our subscribers, we offer the following analysis of the conduit and accumulation 

trust language currently in InterActive Legal documents. 

A noticeable difference in our language and the Proposed Regulations is that we use the term 

"Applicable Distribution Period" instead of "applicable denominator."  Since the applicable denominator 

is used only in the calculation of the RMDs, its absence in the InterActive Legal provisions should not 

pose an issue because the language requires the trustee to withdraw that amount required to avoid a 

penalty under Code Sec. 401(a)(9) and the Regulations thereunder.  Accordingly, the language requires 

the trustee to withdraw the RMDS, regardless of how the RMDs are calculated.  In addition, although 

many expected that the 10-year rule would operate like the 5-year rule and no RMDs would be required 

during the 10 -year period, the InterActive Legal l language contemplates potential uncertainty as to that 

proposition, by authorizing the trustee not to make a withdrawal in any given year only If the "applicable 

law does not require the [t]rustee to withdraw any portion of the Retirement Plan until the end of the 

Applicable Distribution Period in order to avoid a penalty."  Thus, the surprise introduction of the 

requirement for annual RMDs even during the 10-year period if the Participant dies on or after the 

required beginning date is already covered in the Inter Active Legal language, as is the authority to not 

take RMDs when allowed by law (such as if the Participant dies before the RBD). 

The definition of Applicable Distribution Period in the InterActive Legal documents generally is "the 

longest period over which Retirement Benefits may be distributed to the trust under Code Sec. 401(a)(9) 

and the Regulations thereunder without incurring a penalty."  In the conduit trust provisions for a 

marital trust, the period is defined as the Spouse's life expectancy as determined under Code Sec. 

401(a)(9) while the Spouse is living.  This remains the correct result under the Proposed Regulations.  In 

conduit trusts for other individuals, the Applicable Distribution Period means, as applicable, the life 

expectancy of a disabled or chronically ill beneficiary, or the life expectancy of a person not more than 

10 years younger than the Participant or, in the case of a minor child of the Participant, the life 

expectancy of the minor until attaining the age of majority.  (“Reaching majority” is defined in the 

documents by referencing Code Sec. 401(a)(9)(E)(ii) and accordingly would incorporate the change 

 
45 See Prop. Reg. § 1.401(a)(9)-1(b)(2)(iii). 
46 See Prop. Reg. § 1.401(a)(9)-1(b)(3)(iv), example 4. 
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contemplated by the Proposed Regulations, defining majority as age 21 in most cases.)  At the death of 

the conduit beneficiary (or the minor attaining the age of majority), the Applicable Distribution Period is 

again "the longest period permitted for a designated beneficiary under Code Sec. 401(a)(9) and the 

regulations thereunder without incurring a penalty," meaning it is flexible in accounting for any changes 

brought about by the Proposed Regulations.   

In the InterActive Legal accumulation trust provisions, the Applicable Distribution Period is defined as 

the "longest period permitted for a designated beneficiary or an eligible designated beneficiary, as the 

case may be, under Code Sec. 401(a)(9) and the Regulations thereunder," including the longest period 

for a disabled or chronically ill beneficiary who is the sole beneficiary, during that person's life, of what 

the Proposed Regulations described as a type II applicable multi-beneficiary trust.  As such, the language 

currently used in the InterActive Legal forms describing the period of time over which distributions can 

(or must) be made, and directing the amount of any RMDs should conform to any changes in the 

Proposed Regulations. 

There are a few changes in the Proposed Regulations which, if included in final regulations, would 

potentially allow more flexibility for see-through trusts.  First, the Proposed Regulations allow for 

charities to be disregarded in certain accumulation trusts.  The InterActive Legal language currently 

restricts the payment of retirement benefits to individuals only, in keeping with the previously 

understood limitations of see-through trusts.  InterActive Legal does not propose to change this 

language until final regulations are issued; however, if the Proposed Regulations are adopted on this 

point without change, the Content Team is considering modifying that language so that it only prevents 

a charity that is not disregarded under the regulations from taking any portion of the qualified benefits, 

allowing a charity that would be disregarded to benefit. 

In addition, the InterActive Legal language does not address the new Minor's Accumulation Trust 

discussed above.  However, such a trust can be created using a descendant's separate trust and 

selecting the options to require a complete termination of the trust at age 31.  It would be important to 

structure such a trust so that it benefits only the Beneficiary during the Beneficiary's lifetime (by not 

selecting an option to distribute income or principal to “Beneficiary and descendants”). 

The program further does not provide for a conduit trust for a single (“pot”) trust with multiple 

beneficiaries, which the Proposed Regulations indicate is permissible.  This is a change the Content Team 

anticipates making if the Proposed Regulations are finalized without change on this point. 

In conclusion, the Content Team believes that the existing InterActive Legal language works to create 

valid conduit and accumulation trusts.  While there are certainly some changes that can be made to 

address the new provisions in the Proposed Regulations (such as allowing some accumulation trust 

remainders to benefit charity), our Content Team has decided to take the most conservative route  and 

wait until final regulations are issued before making permanent changes to the program.  This will also 

enable the Content Team to thoroughly review the Proposed Regulations, to listen to other experts' 

interpretations and understandings of the Proposed Regulations, and to consider whether any portion 

of the Proposed Regulations is likely to change in light of public comment.  The Content Team welcomes 

your thoughts and drafting suggestions over the next few months as we await final regulations and 

continue to work to understand the Proposed Regulations more thoroughly. 


