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Attached to this memorandum, InterActive Legal subscribers will find new proposed versions of the 

retirement benefits provisions that are included in InterActive Legal Wills, Revocable Trusts, and other 

specific trusts.  These proposed sample provisions were drafted taking into account the Proposed 

Regulations published in the Federal Register on February 24, 2022 (87 FR 10504), implementing changes 

brought about by the SECURE Act.  At this time, we do not know when the Proposed Regulations will be 

adopted, or what changes may occur in the final regulations.  In drafting these proposed provisions, we 

have assumed that the Proposed Regulations will be adopted without change.  However, other revisions 

may be necessary depending on the final regulations adopted.   

We offer these provisions to our subscribers for their use should they choose.  However, we do so with a 

word of warning.  The Proposed Regulations have not been finalized as of this writing and there is no 
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provision for taxpayers to rely on the sections of the Proposed Regulations that impact see-through trust 

planning.  Thus, subscribers are urged to exercise caution in adopting these provisions for use in documents 

drafted for clients before they are finalized.  We continue to believe that the provisions currently in the 

program conform to the requirements of SECURE and the existing regulations, and we believe that the 

existing provisions conform to the Proposed Regulations as well.  However, we understand that the existing 

provisions use terminology not adopted by the Proposed Regulations, and that some subscribers may choose 

to revise the language so that it does not appear outdated.  For that reason, we have decided to offer this 

sample language for use by subscribers who have weighed the potential risks and have decided to use 

updated language conforming to the Proposed Regulations. 

In drafting these provisions as if the Proposed Regulations have been finalized, we were struck by the fact 

that the Proposed Regulations make the identification of the “countable” beneficiaries a question of fact 

determined by who the beneficiaries are at the date of the Plan Participant’s (employee’s) death.  This issue 

of fact drives whether the retirement plan has an eligible designated beneficiary, a “plain-old” designated 

beneficiary (thanks to Natalie Choate for the terminology), or no designated beneficiary at all.  This in turn 

drives the calculation of the required minimum distributions and the distribution period.  And thus, as it 

turns out, we think we were able to greatly simplify the retirement provisions overall by excluding 

beneficiaries who would “mess up” what would otherwise be an optimal distribution scheme under the facts 

at the Participant’s death, rather than by trying to define the "designated beneficiary."  

In the attached document, you will see potential conduit and accumulation provisions for marital trusts, 

family (or credit-shelter) trusts, and descendants’ separate trusts, and accumulation provisions for a 

descendants’ single trust.  Of course, you would never have all of these provisions in your document at the 

same time.  But we have included them all here to prevent repetition of portions of the form which do not 

change. 

As you will see, after the introductory paragraphs, the proposed provisions begin with a definitions section 

that includes elements that are common to all see-through trusts.  The definitions section will be followed 

by the trusts created in the document and selected by you to hold retirement benefits.  With respect to the 

provisions for marital trusts, we have included only one sample of the language preceding the accumulation 

and conduit provisions related to the right of the surviving spouse to withdraw all the income.  These 

paragraphs are not affected by the changes for see-through trusts so there is no need to repeat them 

separately for conduit and accumulation provisions. We have not included versions of the conduit and 

accumulation trusts for nieces and nephews or named recipients; however, we would anticipate them being 

generally similar to the provisions for the single and separate trusts for descendants.   

We welcome your comments to these proposed revisions.  We believe that they benefit from being shorter 

and more client-friendly than the existing provisions.  Although we also believe that these provisions work 

well from the standpoint of the Proposed Regulations, we welcome any discussion of where you think the 

provisions fall short.  A few items to keep in mind when reviewing these proposed provisions:   

First, we are unsure whether the descendants' single trust should automatically become an applicable multi-

beneficiary trust if any of the beneficiaries are disabled or chronically ill.  We have debated a) removing 

the language regarding disabled and chronically ill beneficiaries altogether on the theory that the desire for 

a pot trust supersedes the desire to provide solely for the disabled and chronically ill beneficiaries and b) 

making the disabled and chronically ill language optional.  Your feedback is greatly appreciated on this 

point.   
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Second, we do not have any samples creating a conduit "sprinkle trust" either for the credit shelter trust or 

for a descendants’ single trust.  These trusts, when they are developed, will likely need to be created within 

a separate retirement benefits trust.  The credit shelter trust in the testamentary documents terminates at the 

death of the surviving spouse, but the remaining sprinkle beneficiaries would remain the conduit 

beneficiaries.  Without a continuing trust, there is no effective way to continue to distribute the conduit 

amount and it is unclear how a custodian would react to that complication.  The descendants’ single trust is 

similarly complicated by a need to consider the effect of the termination of the trust at a time when required 

minimum distributions still apply.   

Finally, the testamentary documents do not specifically contemplate the creation of a descendant’s separate 

trust that terminates at age 31 in order to be able to disregard older remainder beneficiaries for purposes of 

calculating required minimum distributions.  However, such trusts can be created in the system by selecting 

the option to have the entire trust terminate at age 31 (this means, however, that the trust termination 

provision would apply to the entire trust and not just to the retirement benefits).  The accumulation 

provisions of the descendants’ separate trusts should adequately account for a minor’s trust that terminates 

at age 31 or one that does not so terminate.  We expect to develop the separate retirement benefits trust 

form to specifically create a trust for minors that terminates at age 31, which would only apply to retirement 

benefits. 

For additional information regarding the Proposed Regulations, please see our Analysis from March of 

2022. 
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