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On Friday, October 7, 2022, the IRS issued Notice 2022-53 (“the Notice”), which references the 

SECURE Act proposed regulations and makes the following introductory statement: 

 

“This notice announces that the Department of the Treasury (Treasury 

Department) and the Internal Revenue Service (IRS) intend to issue final 

regulations related to required minimum distributions (RMDs) under section 

401(a)(9) of the Internal Revenue Code (Code) that will apply no earlier than 

the 2023 distribution calendar year. In addition, this notice provides  

guidance related to certain provisions of section 401(a)(9)  

that apply for 2021 and 2022.” 

 

While much of the Notice covers required minimum distributions (“RMDs”) for the past two 

years, practitioners understandably want to know what it means for their clients in general, and 

when we might expect the proposed regulations to be final.   

 

One major change made by the SECURE Act, enacted in 2019 and generally effective beginning 

January 1, 2020, was to limit most designated beneficiaries of retirement assets to a 10-year 

payout, rather than the life-expectancy payout previously permitted (and, under SECURE, 

permitted for a new category of “eligible designated beneficiaries” with respect to whom the 10-

year rule may not apply).  The new “10-year rule” was implemented in the statute by reference 
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back to the “5-year rule” applicable to retirement benefits passing to someone other than a 

designated beneficiary.  Accordingly, many estate planners interpreted the new 10-year rule as 

not requiring distributions during the term, allowing distributions to be deferred until the end of 

the 10th year after the employee’s death (similar to the 5-year rule).  However, the Proposed 

Regulations issued in February 2022 (the “Proposed Regulations”) instead included a provision, 

Prop. Regs. §1.409(a)(9)-5(d), stating that RMDs are required in each year of that 10-year term, 

if the participant died after the required beginning date (i.e., the date on which the participant 

was required to begin taking RMDs).  This was somewhat unexpected and created confusion, 

since it was not clear whether taxpayers should take annual RMDs as mandated by the Proposed 

Regulations before they became final.  On this issue, the Notice provides welcome clarification:  

taxpayers who are beneficiaries of a retirement account of a participant decedent who died in 

2020 or 2021 after his or her required beginning date who didn’t take the annual RMDs 

mandated by the Proposed Regulations in 2021 or 2022 will not be subject to the 50% excise tax 

penalty for failing to take those distributions.   

 

Interestingly, the Notice does not expressly state that RMDs are not required for 2021 or 2022; it 

only provides that there is no penalty if they are not taken.  Arguably, this has the same effect for 

most taxpayers, with the most common advice likely being to not take any distributions (since 

there is no penalty), and to allow the account to grow tax-free for a longer period of time.  

However, one ACTEC Fellow commented that many trusts require the trustee to withdraw the 

“RMD amount,” and depending on how that is defined in the trust document, the trustee may still 

be required to do so.  If you have clients with trusts drafted in an InterActive Legal drafting 

system, this should not be a concern.  InterActive Legal’s see-through trust provisions require the 

trustee to withdraw only the amount that is required to avoid a penalty – so no “make-up” 

withdrawal should be required even if the new interpretation of the 10-year rule is included in the 

final Regulations.  

 

Apart from the very practical and fairly immediate RMD issues, it’s interesting to consider what 

the Notice might mean for current estate planning clients, and whether it provides any clue as to 

when the Proposed Regulations will be finalized – particularly since they have implications for 

see-through trusts beyond simply when RMDs are required.  Unfortunately, there is not any clear 

guidance on these points, but there are some theories. 

 

Given that the Notice discusses RMDs for 2021 and 2022 and mentions that final regulations 

will be applicable no earlier than 2023, it may be that the IRS is actually close to finishing their 

work and that final regulations should be expected soon, to apply as of January 1, 2023.  On the 

other hand, the IRS could be simply addressing only what they need to address now – before 

year end – on the theory that taxpayers and defined contribution plans really have until April 

2024 to make final distributions from plans that can count for 2023 RMDs.  In that case, a 

separate notice could be issued later this year or next year that addresses 2023.  If that is the case, 

the Notice may be a stop-gap measure, and not a sign of final regulations to be issued in the short 

term.  
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Regardless of whether final regulations are arriving sooner or later, InterActive Legal will 

continue to monitor the situation so that we can make any necessary changes to templates within 

the drafting system when final regulations are issued.  We have been considering those changes 

since the proposed regulations were issued in late February (you can read more about that in our 

March 2022 memo available here), and continue to fine tune our approach as we await final 

regulations.  If you have questions, please let us know at content@interactivelegal.com. 

 

 

InterActive Legal Content Team 

 

The Content Team at InterActive Legal is comprised of experienced Estate Planning and Elder 

Law attorneys with over 150 years of combined experience, as well as non-attorney legal and 

technology professionals. These attorneys and other professionals keep the InterActive Legal 

drafting systems current by monitoring federal and state law changes and new planning ideas. In 

addition, they strive to provide an excellent user experience through ongoing training and 

drafting support. 


